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paragraph (d)(5) of this section by the 
amount of the related borrowing or 
other obligation, up to the amount of 
the Unrealized Appreciation on the se-
curities. 

§ 107.1850 Exceptions to Capital Im-
pairment provisions for Licensees 
with outstanding Participating Se-
curities. 

The provisions in this § 107.1850 apply 
only if at least two-thirds of your out-
standing Leverage consists of Partici-
pating Securities, and at least two- 
thirds of your Loans and Investments 
(at cost) consist of Equity Capital In-
vestments. 

(a) Forbearance period for Participating 
Securities issuers. During the first forty- 
eight (48) months following your first 
issuance of Participating Securities, 
you will not have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage is below 85 percent. 

(b) Extended forbearance period for 
early stage investors. If at least two- 
thirds of your Loans and Investments 
(at cost) are in Start-Up Financings, 
the forbearance period in paragraph (a) 
of this section is extended to 60 
months. 

(c) Forbearance based on actions by Li-
censee. The provisions of this paragraph 
(c) apply only during the fifth and 
sixth years following your first 
issuance of Participating Securities. If 
your Capital Impairment Percentage, 
as determined either by you or by SBA, 
exceeds the maximum permitted under 
§ 107.1830(c) but is below 85 percent, you 
will not have a condition of Capital Im-
pairment if you do either of the fol-
lowing within thirty (30) days of such 
determination: 

(1) Increase your Regulatory Capital 
by a cash contribution placed in an es-
crow account or other account satisfac-
tory to SBA, for its benefit. The con-
tribution must equal, during the fifth 
year, 15 percent of your outstanding 
Leverage or, during the sixth year, 30 
percent. 

(2) Provide a guarantee, satisfactory 
to SBA and for its benefit, for the 
amount of the cash contribution re-
quired in paragraph (c)(1) of this sec-
tion. SBA will credit any escrowed 
funds or guarantee received in the fifth 

year toward the requirements for the 
sixth year. 

(d) Conditions for forbearance under 
paragraph (c) of this section. (1) You can-
not count any funds placed in an es-
crow or other account under paragraph 
(c) of this section as Leverageable Cap-
ital. 

(2) Any fee and/or any claim to repay-
ment by the party making the capital 
contribution or by the guarantor must 
be deferred and subordinate to all out-
standing Leverage plus any unpaid 
Earned Prioritized Payments and 
earned Adjustments. 

(3) If there is an acceleration or man-
datory redemption under § 107.1810 or 
§ 107.1820, any funds in the escrow ac-
count and/or any guarantee received 
under paragraph (c) of this section will 
be applied toward repaying any 
amounts due SBA. 

(4) If you reduce your Capital Impair-
ment Percentage to zero, SBA will re-
lease and return any escrowed funds 
and/or any guarantee received under 
paragraph (c) of this section. 

Subpart K—Ending Operations as 
a Licensee 

§ 107.1900 Surrender of license. 
You may not surrender your license 

without SBA’s prior written approval. 
Your request for approval must be ac-
companied by an offer of immediate re-
payment of all of your outstanding Le-
verage (including any prepayment pen-
alties thereon), or by a plan satisfac-
tory to SBA for the orderly liquidation 
of the Licensee. 

Subpart L—Miscellaneous 
§ 107.1910 Non-waiver of SBA’s rights 

or terms of Leverage security. 
SBA’s failure to exercise or delay in 

exercising any right or remedy under 
the Act or the regulations in this part 
does not constitute a waiver of such 
right or remedy. SBA’s failure to re-
quire you to perform any term or pro-
vision of your Leverage does not affect 
SBA’s right to enforce such term or 
provision. Similarly, SBA’s waiver of, 
or failure to enforce, any term or pro-
vision of your Leverage or of any event 
or condition set forth in § 107.1810 or 
§ 107.1820 does not constitute a waiver 
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